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In re CY-Z-, Applicant
Deci ded June 4, 1997

U S. Department of Justice
Executive O fice for Inmmgration Review
Board of Inmgration Appeals

(1) An alien whose spouse was forced to undergo an abortion or
sterilization procedure can establish past persecution on account
of political opinion and qualifies as a refugee within the
definition of section 101(a)(42) of the Imm gration and Nationality
Act, 8 U S.C. § 1101(a)(42) (1994), as anended by section 601(a)
of the Illegal Inmgration Reformand I nmm grant Responsibility Act
of 1996, enacted as Division C of the Departnents of Commerce,
Justice, and State, and the Judiciary Appropriations Act for 1997,
Pub. L. No. 104-208, 110 Stat. 3009, .

(2) The regulatory presunption of a well-founded fear of future
persecution may not be rebutted in the absence of changed country
conditions, regardless of the fact that the sterilization of the
alien' s spouse negates the |ikelihood of future sterilization to
the alien.

Yee Ling Poon, Esquire, for the applicant
Charl es Parker, Jr., Assistant District Counsel, for the I mmgration

and Naturalization Service

Before: Board En Banc: SCHM DI, Chairnman; DUNNE, Vice Chairnman;
HElI LMAN, HOLMES, HURW TZ, COLE, MATHON, and GUENDELSBERGER,
Board Members. Concurring Opi ni on: ROSENBERG  Concurring
and Di ssenting Opinion: FILPPU, Board Menber. Dissenting
pi nions: VACCA, Board Menmber; WVILLAGELIU, Board Menber.

HEI LMAN, Board Menber:

The applicant, a native and citizen of the People’ s Republic of
China, has tinely appealed fromthe Immigration Judge s denial of
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asylum and wi thholding of deportation. The appeal wll be
sust ai ned.

.  FACTS

The applicant is a native and citizen of the People’ s Republic of
Chi na who arrived in this country on April 23, 1993. He was married
in China on Cctober 25, 1986,!' and is the father of three children,
two daughters born on July 31, 1988, and March 18, 1990, and a son
born on April 14, 1991. The applicant clained in his asylum
application that he was persecuted in China on account of his
opposition to China’s birth control policies. He clainmed in a
suppl enental affidavit to his asylum application that, after the
birth of his first child, his wife was forced to obtain an
intrauterine device (“IUD’) in Septenber 1988, and that when he
protested, he was arrested and detained for 1 day. The [UD was
| ater renoved, and his wi fe becanme pregnant a second tine. The
applicant stated that his wife was ordered to undergo an abortion in
January 1990, but avoided doing so by hiding with relatives. The
applicant and his wife returned home for the child s birth. On
May 8, 1990, they were fined 2,000 yuan. The applicant stated that
he paid the fine to avoid having his house destroyed by birth
control cadres.

The applicant then testified that his wife becane pregnant a third
ti me because they wanted a son, and that he and his wi fe once again
hid to avoid detection. They also returned home in time for his
wife to give birth. After the birth of the third child, the
applicant’s wife was forced to be sterilized against her will on My
25, 1991. The applicant left China approximately 18 nonths after
his wife's sterilization. In support of his application, the
applicant submitted unauthenticated copies of the follow ng
docunments: a certificate that his wife was sterilized, a docunent
showing that he was fined, a nmarriage certificate, birth
certificates for his children, and a copy of his household registry.

1. | MM GRATI ON JUDGE' S DECI SI ON

The I mmigration Judge did not make an adverse credibility finding
inthis case. He stated that “[p]utting aside any questions | m ght

1 He testified, however, that he did not register his marriage until
1991.
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have as to whether the applicant has been conpletely truthful about
the actual facts in the case, whether he has told the truth, whether
he has |ied, whether he has enbellished or puffed the story to nake
it seem nmore than it is,” it appeared only that the Chinese
CGover nent “put sonme roadbl ocks in this applicant and his w fe’ s way
in having their famly,” but that ultimately, they were able to do
so with only a mniml fine. Al though the Inmgration Judge
mentioned the fact of the forced sterilization procedure, he noted
only that the applicant had no other problens in China, and that
“[clertainly his wife, if indeed she was forced to undergo an
i nvoluntary sterilization, did not gain anything from having the
appl i cant abandon her and the children for the United States.” The
I mmi gration Judge concluded that nothing specific had happened to
this applicant other than a threat of arrest and a brief 1-day
detention, and that, “[i]n effect, the applicant seeks to ride on
his wife's coattails or claim asylum because of alleged adverse
factors to his wife, including forced sterilization. He, hinself,
has never been persecuted and he cannot show either past persecution
or a reasonable fear of future persecution.”

We note that the Inmigration Judge’ s decision that the applicant
had not been a victim of past persecution or a nenber of a group
protected under the Immigration and Nationality Act was consi stent
with the Board s decision in Matter of Chang, 20 |1&N Dec. 38 (BIA
1989). However, subsequent to the Imm gration Judge’s decision, the
| aw was anended to specifically address coercive famly planning
practices in the context of applications for asylum and Matter of
Chang, supra, has been superseded by our recent decision in Mtter
of X-P-T-, 21 I &N Dec. 3299 (BI A 1996), which is discussed bel ow.

I11. SECTION 601(a) OF THE IIRIRA

Duri ng the pendency of this appeal, section 601(a) of the Illega
I mmi gration Reformand | mm grant Responsibility Act of 1996, enacted
as Division C of the Departnents of Commerce, Justice, and State,
and the Judiciary Appropriations Act for 1997, Pub. L. No. 104-208,
110 Stat. 3009, (“I' RRRA"), was enacted on Septenber 30, 1996.
Section 601(a) anended t he refugee definition of section 101(a)(42)
of the Act, 8 U S. C. 8§ 1101(a)(42) (1994), by adding the follow ng
sent ence:

For purposes of determ nations under this Act, a person who
has been forced to abort a pregnancy or to undergo
i nvoluntary sterilization, or who has been persecuted for
failure or refusal to undergo such a procedure or for other
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resi stance to a coercive popul ati on control program shal
be deened to have been persecuted on account of politica
opi nion, and a person who has a well founded fear that he
or she will be forced to undergo such a procedure or
subject to persecution for such failure, refusal, or
resi stance shall be deened to have a well founded fear of
persecuti on on account of political opinion

Thi s Board subsequently determined in Matter of X-P-T-, supra, that
an alien who has been forced to abort a pregnancy or to undergo
i nvoluntary sterilization, or who has been persecuted for resistance
to a coercive population control program has suffered past
persecuti on on account of political opinion and qualifies as a
refugee within the anended definition of that term under section
101(a) (42) of the Act.

V. | SSUE

The threshol d i ssue on appeal is whether the applicant in this case
can establish past political persecution based upon his wfe’'s
sterilization. If so, we then nust determ ne whether, w thout nore,
the applicant has established statutory eligibility for asylumin
t he absence of changed country conditions.

V. SERVICE' S PCSI TI ON

The position of the Imm gration and Naturalization Service is that
past persecution of one spouse can be established by coerced

abortion or sterilization of the other spouse. The Service
specifically stated in a nenorandum of COctober 21, 1996, entitled
“Asyl umBased on Coercive Fam |y Pl anning Policies -- Section 601 of
the Illegal Imrigration Reformand |Inmm grant Responsibility Act of

1996,” that “an applicant whose spouse was forced to undergo an
abortion or involuntary sterilization has suffered past persecution

and may thereby be eligible for asylum under the terns of the new
refugee definition.” Menor andum from the O fice of the Ceneral

Counsel of the Imm gration and Naturalization Service 4 (Cct. 21

1996) [hereinafter Menmorandunj. The Service al so conceded this fact
inits brief on appeal in this case, stating, “The Service is aware
that its |legal perspective as directed by the General Counsel is
that the husband of a sterilized wife can essentially stand in her
shoes and nake a bona fide and non-frivol ous application for asylum
based on problens inpacting nore intimately on her than on him?”
The Service asserted, however, that an alien who has established
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past persecution nmay or may not be able to establish a well-founded
fear of future persecution. Inits brief the Service relied on the
menor andum which stated: “If the applicant does not have a well -
founded fear of future persecution, he would only nerit a favorable
exercise of discretion . . . if the abortion or involuntary
sterilizationis determned to be an *atrocious form of persecution
to the applicant.” Menor andum supra, at 4. The Service then
argued that this case is distinguishable from Matter of X-P-T-,
supra, because the docunments submitted were not authenticated, and
that there were other factors which inpacted on the applicant’s
credibility, noting, “[Flor exanple, the IJ was not convinced of
the necessity of fleeing China because the harm if any, that had
occurred has ceased and did not inpact directly against the person
of the applicant.” In addition, the Service also stated that there
was no evidence in the record which alleged “that sterilization was
acconpl i shed under any governmental orders entered against the
wi shes of the applicant or his wife.”

VI. APPLI CANT' S PCSI Tl ON

The applicant stated on appeal that he is entitled to asylumon the
basis of our decision in Matter of X-P-T-, supra, and on the basis
of the OCctober 21, 1996, nenorandum from the Inmmgration and

Naturalization Service's Ofice of General Counsel. Menor andum
supra. The applicant asserted, however, that the “atrocious form

of persecution” standard outlined in the GCeneral Counsel’s
menorandum i s inapplicable to an alien who has nmet the regul atory
presunption of a well-founded fear of future persecution based on
past persecution and unchanged country conditions. He further
asserted that, because country conditions in China have not changed,
but have actually worsened, the presunption that the applicant al so
has a wel | -founded fear of persecution has not been rebutted.

VII. ASYLUM AND W THHOLDI NG OF DEPORTATI ON

We find that the applicant inthis case has established eligibility
for asylum by virtue of his wife's forced sterilization. Thi s
position is not in dispute, for the Service conceded in its appea
brief that the spouse of a woman who has been forced to undergo an
abortion or sterilization procedure can thereby establish past
persecution. Cf. Matter of Kasinga, 21 |I&N 3278 (BI A 1996).

Inasmuch as the applicant has adequately established that he
suffered past persecution, there is a regulatory presunption that
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he has a well-founded fear of future persecution under 8 C F. R
§ 208.13(b)(1)(1997).°2 See Matter of X-P-T-, supra, at 3; Matter
of H, 21 I&N Dec. 3276 (BIA 1996). W reject the Service's
assertion that an alien who has established past persecution has an
addi ti onal burden of establishing a well-founded fear of future
per secuti on by denonstrating that the involuntary sterilization was
carried out in such a way as to anmount to an “atrocious forni of
persecution. There is no additional burden of this nature, either
by regulation or by statute. The applicant need not denonstrate
conpel ling reasons for being unwilling to return resulting fromthe
severity of the past persecution unless the presunption under 8
C.F.R § 208.13(b)(1)(i) has been rebutted by the Service. See
8 CF.R 8§ 208.13(b)(1)(ii); see also Matter of H, supra, at 15-16.
The regul atory presunption may be rebutted only by a show ng, by
a preponderance of the evidence, that since the tinme the persecution
occurred, conditions in the applicant’s country have changed to such
an extent that the applicant no | onger has a well-founded fear of
persecution if returned to his hone country. Matter of H, supra.
In this case, the Service has not alleged or presented evi dence of
changed country conditions, either at the hearing below or on
appeal. In view of the controlling regulations, we find that this
applicant has established eligibility for asylum on account of
political opinion.

In regard to the applicant’s application for wthholding of
excl usion and deportation, we find that, because he has established
past persecution, he is entitled under 8 CF.R § 208.16(b)(2)
(1997) to a regul atory presunption of a continuing threat in China
to his life or freedom See Matter of X-P-T-, supra. As this
presunpti on has not been rebutted, we will grant the application for
wi t hhol di ng of deportation to China.

2 Section 208.13(b)(1)(i), provides in relevant part:

If it is determ ned that the applicant has established
past persecution, he shall be presuned also to have a
wel | -founded fear of persecution unless a preponderance
of the evidence establishes that since the tine the
persecution occurred conditions in the applicant’s
country of nationality or |ast habitual residence have
changed to such an extent that the applicant no | onger
has a wel |l -founded fear of being persecuted if he were
to return.



I nteri mDeci sion #3319

VII1. CONCLUSI ON

Thi s applicant’s spouse was forcibly sterilized in China. In view
of the enactnent of section 601(a) of the Il RIRA and the agreenent
of the parties that forced sterilization of one spouse on account of
a ground protected under the Act is an act of persecution agai nst
the other spouse, the applicant has established past persecution.
Further, because of the regulatory presunption of a well-founded
fear of future persecution that arises from a finding of past
persecuti on and the absence of changed country conditions, we find
t hat the applicant has denonstrated statutory eligibility for asylum
and wi t hhol di ng of deportation, which will be granted.

ORDER: The applicant’s request for asylumis granted, conditioned
upon an adm ni strative determ nation by the Service that a nunber is
avai |l abl e for such a grant under section 207(a)(5) of the Act (to be
codified at 8 U S.C. 8 1157(a)(5)).

FURTHER ORDER: The applicant’s request for wthholding of
deportation to China is granted.

CONCURRI NG COPI NI ON: Lory D. Rosenberg, Board Menber

| respectfully concur.

| agree with the decision of the majority in its entirety. The
applicant qualifies as a refugee as defined by the statute at
section 101(a)(42) of the Inmigration and Nationality Act, 8 U S.C
§ 1101(a)(42) (1994), as anended by section 601(a) of the IlI egal
| mmi gration Reformand | mm grant Responsibility Act of 1996, enacted
as Division C of the Departnents of Commerce, Justice, and State,
and the Judiciary Appropriations Act for 1997, Pub. L. No. 104-208,
110 Stat. 3009, = (“IIRIRA"). He is, therefore, entitled to
wi t hhol di ng of deportation under section 243(h) of the Act, 8
U S.C. § 1253(h) (1994), and he is eligible for and has been granted
asylum appropriately, as a matter of discretion, under section 208
of the Act, 8 U S.C. § 1158 (1994).

My agreenent is based not only on the specific |anguage of the
statute as amended and the positions of the parties. It also is
based on t he rel evant precedent deci sions of this Board, the Federal
courts, and the Supreme Court, which have construed the el enents
contained in the refugee definition and interpreted the proper
exerci se of discretion in asylum cases. | wite separately to
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enphasi ze that the presence of a specific clause in the statutory
definition of "refugee" pertaining to coercive popul ation contro
policies does not obviate the applicability of existing standards
and principles which make up established refugee doctrine. Its
terns are consistent with those standards and principles, which, in
and of thensel ves, support the result we reach in this appeal

. SATI SFACTI ON OF THE REFUCGEE DEFI NI TI ON

There are two fundanental questions, not squarely addressed by the
majority, which arise under our decision. One is the nature of the
anendnment made to section 101(a)(42) of the Act. The other is the
characterization of the views of those who oppose the governnent
policy in question, the harminflicted, and the reasons for the harm
being inflicted.

A. Nature of the Anendment Made by Section 601 of the IIRIRA

In ny view, we are not granting asylumin this case nerely because
we are conpelled to by a statutory anmendnent which deviates from
establ i shed asylumdoctrine.! W are granting asylum because, in a
wel | -docunmented and credible case, plausible in light of country
conditions, the applicant has articulated his and his wfe's
opposition to a compul sory governnent policy that fails to respect
fundanmental human rights, and the puni shnent they individually and
jointly suffered because of that opposition

The applicant has established past persecution and a well -founded
fear of persecution as articulated in the statute and i nterpreted by
agency and judicial precedent. Matter of Mgharrabi, 19 |I&N Dec.
439 (BIA 1987) (holding that according to the decision of the
Supreme Court in INS v. Cardoza-Fonseca, 480 U S 421 (1987), a
wel | -founded fear of persecution is established where there exists
a reasonabl e possibility of persecution); see also Matter of Fefe,
20 1&N Dec. 116, 118 (BIA 1989) (holding that the asylum hearing
requires presentation of oral testinmony which may expand on the
statements made in an application, and in sone cases, may establish
eligibility for asylum when such eligibility would not have been
est abl i shed by the docunments al one).

The anmended refugee definition nerely specifies that certain
persons who have suffered invasive procedures under a coercive

! Section 601(a) of the Il RIRA
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popul ati on control program or who have been persecuted for failure
to undergo such procedures or for other resistance to such
procedures, and those who have a well-founded fear they wll be
forced to undergo such procedures or be subject to persecution for
their resistance to the programqualify under the definition. The
scope of the definition at section 101(a)(42)(A) of the Act has not
been altered,; rather, the anendnent sinply clarifies that being
forced to undergo such procedures or being otherw se harned or
puni shed for resisting the programis harm or abuse on account of
political opinion.

As | stated in ny concurrence in Matter of Kasinga, 21 |1&N Dec
3278 (BI A 1996), there are essentially three elenments critical to
meeting the refugee definition. These are a subjective fear of harm
supported by objective conditions; a form of harm or punishment
rising to the level of persecution; and an explanation for such
m streatment denonstrating that it is notivated, at least in part,
by the persecutor's interest in quashing what it considers being an
of fensi ve belief or characteristic.

B. Actual or Inputed Political Opinion

The right to privacy, the right to have a famly, the right to
bodily integrity, and the right to unfettered reproductive choice
are fundanental individual rights, recognized donestically and
internationally.? The view that these are fundanental rights, and

2 Recognition of the fundanental nature of the right to procreate is
found not only in United States constitutional law, but also in the
i nternational human rights standards reflected in the Refugee Act of
1980, Pub. L. No. 96-212, 94 Stat. 102. 1In 1948, Article 16(1) of
t he Uni versal Decl aration of Human Rights, G A Res. 217A(111), U N
Doc. A/810, at 71 (1948), the first conprehensive human rights
i nstrument proclained by the United Nations, stated that persons
"have the right to marry and to found a famly." See also Articles
17 and 23(2) of the International Covenant on G vil and Politica
Rights, G A Res. 2200 (XXI), 21 UN GAOR Supp. No. 16, at 52
U N Doc. A/6316 (1967), which was ratified by the United States on
Septenber 5, 1992 (affirmng the right to privacy, famly, and hone,
and the right to marry and found a famly); United Nations, Hum Rt .
Comm, GCeneral Comments, CCPR/ ¢/ 21/ Rev.1/Add.2 (1990) (“[T]he
right to found a famly inplies, in principle, the possibility to
procreate and |ive together. When State parties adopt famly
(continued...)
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that the election to exercise them should be respected and not

tranpl ed, constitutes a political opi ni on. See INS .
Eli as-Zacarias, 502 U S. 478 (1992) (holding that the opinion of a
victim who contends she or he has been or wll be subjected to
persecution is critical to determning the notivation for the harm
inflicted or feared). However sinple or sophisticated an

i ndividual's conception or articulation of these rights may be,
one who opposes or resists a coercive population control program
involving forced abortion and sterilization because he or she
believes that it is wong or inproper on personal, ethical
religious or phil osophical grounds, holds a political opinion

Like it or not, Matter of Chang, 20 |I&N Dec. 38 (BIA 1989), has
been overrul ed by the express statutory |anguage in the anendnent,
which clarified that actual or feared sterilization, abortion, or
ot her punishment for resistance to a coerced population contro
program constitutes the type of persecution that qualifies an
applicant as a refugee within the nmeaning of section 101(a)(42)(A)
of the Act. See Matter of X-P-T-, 21 I &N Dec. 3299 (BI A 1996). The
rationale for the result reached in that case does not survive any
more than does the result which we now acknow edge has been
overrul ed.

It is, at least in part, precisely because the rationale in Matter
of Chang, supra, was erroneous and contrary to accepted inputed
political opinion doctrine, that clarification of some sort, which
ultimately took the form of a statutory amendment to the refugee
definition, was necessary. In fact, the rationale in Matter of
Chang, supra, is inapposite to the recognition of inputed politica
opi nion expressly adopted in subsequent Board decisions such as
Matter of Kasinga, supra, and Matter of S P-, 21 I &N Dec. 3287 (BI A
1996). See also Matter of Mogharrabi, supra (recognizing inputed
political opinion prior to the 1992 Supreme Court decision in INSv.
El i as- Zacari as, supra). See generally Ravindran v. INS, 976 F.2d
754, 760 (1lst CGr. 1992); Canas-Segovia v. INS, 970 F.2d 599, 601-02
(9th CGr. 1992).

An individual's own refusal or failure to conply with a conpul sory
popul ati on control program or his or her association with one who
expressly resists or opposes such a program nmay cause such a
political opinion to be inputed to that individual. As discussed

(...continued)
pl anning policies, they . . . should, in particular, not be

conpul sory.”). (Enphasis added.)
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bel ow, that individual has a reasonable fear of persecution even if
he, hinself, was not persecuted at all or as severely as the victim
whose views are inmputed to him There is nothing in the doctrine of
i mputed political opinion, and indeed, it is somewhat antithetica

to the doctrine, to suggest that it is only available when the
persecuted victi mwhose views are inputed to the applicant also is
appl yi ng for asylum

C. Harm and Puni shnent

The fact that the persecution that is threatened or suffered is the
preci se conduct or treatnment that the victim opposed or resisted

does not undermine its characterization as persecution. In some
cases, the harm or punishnment inposed is distinct from the
obj ectionable practice being opposed (e.g., when a dissident

professor |lectures and publishes criticisms of a totalitarian
governnent's deni al of free speech and denocracy, in violation of a
governmental policy which seeks to end unauthorized |ecturing and
publishing, and is exiled). Wre the persecuting governnment to cut
out the professor's tongue, seize her conputer, and break her
fingers to prevent her fromconmmuni cati ng, however, that woul d be no
| ess persecutory on account of her dissidence.

In the conpul sory population control situation in China, the
of fensive characteristics are remaining fertile and reproducing
contrary to government policy, as well as dissidence in opposition
to the policy, including both an individual refusal to conform and
t he encouragenent of others not to do so. The puni shment inposed to
overcone t he of fendi ng characteristic may be forced sterilization or
abortion, in addition to other sanctions that my anount to
persecution such as threats, beatings, detention, incarceration,
destruction of property, loss of enploynent, and harm to other
fam |y menbers.

Nei ther sterilization nor abortion, in and of itself, is a
vi ol ati on of fundanental human rights, nor does either constitute
persecution, per se. See Matter of Kasinga, supra, at 10,

i ncluding the factor of opposition to fermale genital nutilation in
defining the social group in which the applicant was included, and
citing Fatin v. INS 12 F.3d 1233, 1241 (3d Cr. 1993), for its
recognition that Iranian wonmen who refuse to conform to the
government's gender specific laws and social norms may be able to
establish eligibility for asylum As a consequence of opposition to
t hose practices, however, either procedure, inposed involuntarily,
may constitute persecution. Being forced to conply with the very
violation of fundamental human rights which one opposes on

11
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political, religious, or other grounds, constitutes a type of
puni shrent for a characteristic which the persecutor, in this case
t he Chi nese Government, wi shes to quash or overcone. See Matter of
Acosta, 19 I1&N Dec. 211 (BIA 1985), nodified on other grounds,
Matter of Mbgharrabi .

We woul d not conclude that if a di ssident opposed her governnent's
practice of torture or protested apartheid, and in response was
tortured or banned fromeven limted intermngling with persons of
other rank or race in society, she would have no basis for a future
fear of harm because the practice objected to had already been
i nposed on the dissident, resulting in forced conpliance. Only a
failure to understand that opposition or resistance to forced
abortion and sterilization is the expression and exercise of a
political opinion, or choice, can explain the suggestion nmade by
some that once the victimis sterilized and can no |onger have
children, the persecutor’s allegedly legitimte objective has been
achi eved, so that there no |longer would be a basis for persecution
notivated by the victims opposition.

Furthernore, the fact that the persecutor is successful in
overcom ng one aspect of the belief or characteristic found to be
of f ensi ve does not nmean there is no |l onger any possibility of either
husband or wi fe bei ng subject to another formof persecution for the
same reason. Detention, interrogation, beatings, |oss of
enpl oynment, destruction of possessions or housing, discrimnnation,
and inposition of other disadvantages, either individually or
cumul atively, may amount to persecution. Although not all forns of
di scrimnation, harassnment, or m streatnment constitute persecution,
such determ nations mnmust be made on a case-by-case basis. (o
Fatin v. INS, supra.

An applicant need not denonstrate that harm already experienced
rises to the level of persecution, or that it probably will, in the
future, rise to the level of persecution, but that there is a
reasonable likelihood that it nmay reach that |evel. See Abdel
Massieh v. INS, 73 F.3d 579 (5th Gr. 1996). Thus, even putting
aside the regulatory presunption under 8 CF. R 8§ 208.13 (1997) of
a well-founded fear of persecution, which results, in the
applicant’s case, from our finding that he established past
persecution due to his wife's sterilization, he has denonstrated
qual i fyi ng harmthat coul d i ndependently support a wel |l -founded fear
of persecution. See also Matter of H, 21 I &N Dec. 3276 (Bl A 1996).

D. "On Account O" and the M xed Mtive Standard

12
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A subjective intent to "punish" is not required for harm to

constitute persecution. See Matter of Kasi nga, supra, at 10
(citing Matter of Kulle, 19 1&N Dec. 318 (BIA 1985)); Matter of
Acosta, supra. Furthernore, the fact that punishment or

m streatnment is i nposed in response to an individual's opposition or
chal | enge to an of ficial government policy does not make it any | ess
a formof persecution. See Matter of Izatula, 20 |1&N Dec. 149 (BIA
1990) (finding that punishment for activities undertaken to
overthrow a government where denocratic nmeans of change are not
provi ded constitutes persecution, because it punishes politica

opi nion that has no alternative expression); Matter of Salim 18
I &N Dec. 311 (BIA 1982) (holding that punishnent for refusing to
serve inthe mlitary in Afghani stan, under the circunstances of the
conflict there, would constitute persecution on account of politica

opi ni on) .

For exanple, enforcement of the arguably legitinmate desire of
certain countries to maintain the distribution of professional and
skill ed persons anong their citizenry has not been accepted at face
val ue. See Rodriguez-Roman v. INS, 98 F. 3d 416, 431 (9th Cr. 1996)
(holding that the Board erred in concluding that the severe
puni shmrent an alien would suffer upon return to Cuba follow ng
illegal departure would be nerely crimnal prosecution, and not on
account of political opinion); see also Sovich v. Esperdy, 319 F. 2d
21, 28-29 (2nd Cir. 1963) (finding that despite the inprimtur of a
juridical system given the recent corrupt and i nhumane practi ces of
Htler's regine, it would be naive to suppose that punishnment for
illegal departure, under nost circunstances, is not politically
notivated); Mtter of Janus and Janek, 12 I&N Dec. 866, 873 (BIA
1968) .

Thus, the fact that the challenged treatnent may be inflicted in
furtherance of an official policy pursued by a |l egitimte government
is not necessarily dispositive. It does not nean that inposition of
consequences i nmposed on persons who resist its enforcenment is not
al so notivated by a persecutory intent to punish. See Matter of
S P-, supra. This is another respect in which Matter of Chang
supra, was at odds with the |law of asylum pertaining to the "on
account of" elenent and required an express clarification in the
statute of the international standards upon which it is based.?

3 According to the Ofice of the United Nations H gh Commi ssioner
for Refugees, Handbook on Procedures and Criteria for Determ ning
Ref ugee Status Under the 1951 Convention and the 1967 Protocol

(continued...)
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The proper question is whether the mstreatnment suffered or
t hreatened could be inposed, in part, for persecutory reasons. See
INS v. Elias-Zacarias, supra (recognizing that a persecutor nmay be
notivated to harmthe victimfor nore than one reason); Singh v.
Ilchert, 69 F.3d 375 (9th Gr. 1995); Ofice of the United Nations
H gh Comm ssi oner for Refugees, Handbook on Procedures and Criteria
for Determining Refugee Status Under the 1951 Convention and the
1967 Protocol Relating to the Status of Refugees para. 58, at 15-16
(CGeneva, 1992) (“Handbook”). Recognizing that persecutors rarely
provi de direct evidence of their persecutory notivation, we | ook at
such factors as threats or abuse that were directed at overcom ng or
puni shing opinion rather than conduct, mstreatnent out of
proportion to nonpolitical ends, and treatnent of others who were
confronted by the alleged agent of persecution. Matter of S-P-,
supra, at 10-11. The invasive and excessive character of the
sanction inposed on the applicant's wife belies any clains that can
be made to the effect that such treatnment nerely constitutes the
neutral efforts of a government to encourage or ensure cooperation
wi th a benevol ent public policy.

As one comentator has noted, "to the extent that the Chinese
policy is, in practice, sinply a set of incentives for linmting the
size of famlies, it would be difficult to characterize its
application to the general popul ation as ‘persecution' . . . . |If
t he penal ti es i nposed were unaccept ably severe, however, persecution
could be found. The cl earest case would be forced sterilization and
abortion . . . and a general policy of inposing such neasures ought
to be deened persecution.” T.A. Aeinikoff, The Meaning of
“Persecution” in United States Asylum Law, 3 International Journa
of Refugee Law 23 (1991).4

(...continued)

Relating to the Status of Refugees paras. 56, 57, at 15 (Ceneva
1992) (“Handbook”), evidence that resistance to alawis regarded as
a form of political opposition frequently is denonstrated by the
i nposition of disproportionately severe punishnent. In addition,
puni shrent for rebellion against such |law ambunts to persecution
within internationally recogni zed standards, as "it is possible for
alawnot to be in conformty with accepted human rights standards. ™"
Id. para. 59, at 16.

4 Forced surgical procedures which of fend fundamental human rights
standards are not any less a formof torture or persecution because
they happen to coincide with a governnmental objective. Wre that

(continued...)
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[1. I MPUTED POLI TI CAL OPI Nl ON AND FAM LY RELATI ONSHI PS

It is not as unusual as one or all of my colleagues witing
separately would make it seemthat the applicant should be granted
asyl um al t hough t he harmexperi enced was not by him but by a fanmly
menber . See Matter of Villalta, 20 1&N Dec. 142 (BIA 1990)
(holding that threat of harmto i mediate fanmly, which was due, in
part, to the applicant's political activities, and the actual nurder
of his brother supported a finding of a well-founded fear of
persecution); see also Handbook, supra, para. 43, at 13 (stating
that an applicant need not show a threat of persecution based on
personal experience, as evidence concerning relatives may support
the conclusion that fear is well founded); Ananeh-Firenpong v. INS
766 F.2d 621 (1st Cir. 1985) (concluding that evidence of treatmnment
of one's famly is probative of a threat to the petitioner);
Ranps-Vasquez v. INS, 57 F.3d 857 (9th Gr. 1995) (citing
Ariaga-Barrientos v. INS, 937 F.2d 411, 414 (9th G r. 1991), finding
that notwithstanding an utter lack of persecution against the
petitioner hinself, violence against friends and famly which
creates a pattern of persecution closely tied to the petitioner may
establish a well-founded fear).

It not only constitutes persecution for the asylum applicant to
wi t ness or experience the persecution of famly nenbers, but it
serves to corroborate his or her own fear of persecution. See
Rodri guez- Matanoros v. INS, 86 F.3d 158 (9th Gr. 1996) (finding
evidence that the applicant's famly was threatened with being
burned alive, and that she w tnessed her sister being tortured and
killed in her presence was probative of her fear of persecution
arising fromthe beating she suffered). Furt hernore, in assessing
t he severity of past persecution, the courts have required the Board
to consider the treatnment of famly nenmbers. Kahssai v. INS, 16
F.3d 323, 329 (9th CGr. 1994) (stating that relevant factors do
i nclude not only physical harm suffered by the applicant, but
experi ences which adversely affected the applicant's per sonal

(...continued)

the case, Dr. Mengel e's experinents under Hitler and the Nazis woul d
be sanctioned. Considering the invasion of bodily integrity and the
fundanmental international human rights at stake, | can see no basis
on which to exenpt a forcible sterilization or abortion from being
consi dered persecution on the grounds that it constitutes an
official policy of a legitimte governnent.
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religious, or gender-based identity). The treatnent of the
applicant's wife supports the conclusion that the applicant, by
virtue of the events culmnating in his wife's forced sterilization
has suffered past persecution and that his fear is well founded.

Moreover, | find that there is no adverse inference to be drawn
fromthe applicant's conduct in |eaving China and seeking refuge in
the United States sonme 18 nonths after he and his wife were pursued
and experienced persecution culmnating in her sterilization. The
fact that the respondent preceded his famly is no different from
the cultural practice followed by hundreds of thousands of
immgrants and refugees who fled anti-Semtic pogroms in czarist
Russia, famine in Ireland, fascism in Germany, political or
religi ous upheaval in other European countries, and civil war and
death squads in Central America. The nen cone first; the husband
and father forges the way for the wife and chil dren, who foll ow when
he has established a place to live and a neans to support them In
an ideal world, perhaps she who has suffered the nore egregious
physi cal persecution should be the first to | eave the zone of danger
and be afforded refuge. |In any event, the applicant's conformty
with historical and cultural nornms in preceding his wife and famly
certainly has no bearing either on the nerits of his asylumclaimor
on the exercise of discretion

CONCURRI NG AND DI SSENTI NG OPI NI ON: Lauri Steven Filppu, Board
Menber

| respectfully concur in part and dissent in part.

G ven the current state of the |l aw and the positions of the parties
on appeal, | agree with the majority that the applicant is entitled
to w t hhol di ng of excl usion and deportati on under section 243(h) of
the Inmigration and Nationality Act, 8 U S.C. § 1253(h)(1)(1994).!
| also agree that the applicant qualifies as a refugee under the
governing regul ations and is eligible for a grant of asylum Unlike

1 The equivalent provision for “renpval” proceedings is section
241(b) (3) (A of the Act (to be codified at 8 US.C
8§ 1251(b)(3)(A)), which was created by section 305(a)(3) of the
Illegal I'mmgration Reformand | nm grant Responsibility Act of 1996,
enacted as Division C of the Departnents of Conmerce, Justice, and
State, and the Judiciary Appropriations Act for 1997, Pub. L. No.
104- 208, 110 Stat. 3009, (“I' RIRA") .
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the majority, however, | wuld remand the case for further
proceedings on the question of whether the applicant nerits a
favorabl e exercise of discretion in relation to asyl um

.  REFUGEE STATUS

The “popul ation control” amendnent to section 101(a)(42) of the
Act, 8 U.S.C. 8§ 1101(a)(42) (1994), allows a person to qualify as a
“refugee” in various ways. |In essence, the new statutory |anguage
directs a finding of refugee status for any person: 1) who
previously was subjected to coercive popul ation control procedures
(abortion or sterilization); 2) who previously was persecuted for
resi stance either to such a procedure or to a coercive program or
3) who currently has a well-founded fear of being forced to undergo
an abortion or sterilization or of being persecuted for resisting
such neasures.?

The applicant here does not qualify under the first clause of the
new statutory | anguage, as “a person who has been forced to abort a
pregnancy or to undergo involuntary sterilization.” It was his wife
who suffered the sterilization after the birth of the couple’s third
childin China. Simlarly, the applicant does not qualify under the
third clause. He has not shown either a subjective fear or a
reasonabl e possibility that he “will be forced to undergo such a
procedure” or that he m ght be “subject to persecution” for a future
“failure, refusal, or resistance” on his own account in connection
with China's population control practices. See 8 CFR
§ 208.13(b)(2) (1997) (explaining “well-founded fear” test).

2 Section 601(a) of the Il RIRA added the foll owi ng sentence to the
definition of “refugee”:

For purposes of determ nations under this Act, a person who
has been forced to abort a pregnancy or to undergo
i nvoluntary sterilization, or who has been persecuted for
failure or refusal to undergo such a procedure or for other
resi stance to a coercive popul ati on control program shal
be deened to have been persecuted on account of politica
opi nion, and a person who has a well founded fear that he
or she will be forced to undergo such a procedure or
subject to persecution for such failure, refusal, or
resi stance shall be deened to have a well founded fear of
persecuti on on account of political opinion

17
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I ndeed, he testified that he had no problens of any sort with the
government during the 17 nont hs between his wife's sterilization and
his departure from China. And, despite suggestions nade by counse

on appeal, there was no cl ai mmade during the proceedi ngs bel ow t hat
the applicant intended to divorce his wife or that he otherw se
m ght attenpt to have nore children wi th anot her woman.

Nevert hel ess, the Imrigrati on and Naturalization Service takes the
position in its brief to us, and in the October 21, 1996, Ceneral
Counsel ’ s menor andum descri bed by the majority, that an alien whose
spouse was forced to wundergo an abortion or an involuntary
sterilization has suffered past persecution. Neither the brief nor
the Ceneral Counsel’s nenorandum sets forth the reasoning behind
this position on “joint spousal persecution.” Wth respect to the
| anguage of the statutory anmendnent itself, the Service' s position
woul d seem to depend on the alien’s qualifying, under the second
statutory clause, as one “who has been persecuted for failure or
refusal to undergo” an abortion or sterilization “or for other
resi stance to a coercive popul ati on control program?”

It seens to ne that the infliction of an abortion or sterilization
procedure on one spouse may or may not lead to the conclusion that
t he ot her spouse has been persecuted. For example, a couple may
jointly want nore children and oppose their government’s efforts to
restrict famly size. |In these circunstances, the sterilization of
one spouse adversely affects both, as is clainmed to have occurred to
the applicant now before us. On the other hand, a particular
husband m ght believe the fam |y has enough children. He then m ght
not oppose the famly' s conpliance with a country’s popul ation
control laws through his wife's sterilization, even though she may
vi gorously disagree. Under the anended statute, the wfe's
sterilization would anount to qualifying persecution of her. But it
is not self-evident to ne why the wife's sterilization would
necessarily anount to past persecution of the consenting husband.

No doubt arguments can be made on both sides of this joint spousa
persecution issue, depending conceivably on such matters as the
depth of the famly’ s opposition to the invasive procedure enpl oyed
by their governnent and the degree of the couple s actual interest
in expanding the famly. But none of these argunents are now before
us. The Service concedes that this applicant should be found to
have suffered past persecution. Mreover, | see this question of
joint spousal persecution as quite murky, and not |ikely subject to
a “blanket” ruling covering all such cases uniformy. Consequently,
I woul d neither accept the Service' s position as properly extending
to all cases of this sort, nor attenpt to lay down any rule at this
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time. Rather, | sinply accept the Service's concession of past
persecution in this case, as such a determ nation is not foreclosed
on this record.

1. THE REGULATORY PRESUMPTI ONS

As the majority notes, the “past persecution” determni nation and the
absence of evidence of changed country conditions |ead to automatic
conclusions wunder the current regulations. Under 8 CF.R
88 208. 13(b) (1) (i) and 208.16(b)(2) (1997), the applicant is deened
to have a continui ng wel | -founded fear of persecution and to qualify
for wthholding of exclusion and deportation. There is no
di scretionary conponent to wi thhol di ng of excl usion and deportation
under section 243(h)(1) of the Act, nor is there any indication in
the record that the applicant mght fall wthin any of the
categories of persons barred from this relief under section
243(h)(2). Thus, a grant of withholding is in order

Asyl um however, does have a discretionary conponent. Moreover

| amreluctant to give the regul atory presunpti on concl usive effect,
in relation to the exercise of discretion, in all cases. This is
particularly true where the claimant hinself asserts no qualifying
fear of future harmand where there seens to be little actual chance
of future persecution, notw thstanding the |ack of changed country
condi tions. The regulatory presunption arising from a past
persecution finding is certainly appropriate. So, too, is |ooking
at changes in country conditions as a principal basis for overconi ng
the presunption. But this case points out that circunstances other
t han changed country conditions can negate the exi stence of a well -
founded fear of persecution as a matter of fact.

As unfortunate as it was, the wife's sterilization brought the
applicant’s family into future conpliance with China's famly
pl anni ng rul es. There is no evidence that Chinese authorities
sought to harmthis applicant in any way during the 17 nmonths he
stayed in China after that sterilization. Wen asked what he feared
if returned to China, the applicant nerely said he m ght be fined or
jailed for departing without perm ssion and for |acking a passport.
Any “continuing effect” arising fromthe past sterilization of his
wi fe, specifically, the inability to have nore children, will exist
regardl ess of where the applicant and his wfe reside. Mor e
importantly, this factor is not a “new’ injury to be feared by the
applicant on return to China. Consequently, it should be wei ghed as
a factor bearing on the exercise of discretion, not on whether the
Chi nese Governnent may inflict new suffering on the applicant.
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The majority does not discuss the discretionary side of this case.
I recogni ze that no cl ear gui dance may energe fromsuch a di scussi on
in the context of this case. But, | would not entirely postpone
that question for future cases. Nor do | believe that a generally
appropriate regulation controlling eligibility findings also
controls discretionary determnations in those cases where the
reasonabl e assunptions underlying the regulation are belied by the
actual facts.

1. DI SCRETI ON

The applicant testified that both he and his wife opposed the
sterilization, that he received no notice that it was going to
occur, and that famly planning officials entered his home at
m dnight to seize his wife for the procedure. It certainly is
reasonable to infer from these facts that the applicant may have
want ed nore children. But he never was asked that question and did
not volunteer the information during his hearing.

China's fam ly planning practices, noreover, did not prevent the
applicant from having any fanly. The applicant has already
fathered three children, two girls and one boy. He paid a 2,000
yuan fine at one point, but also testified that he earned between
800 and 1, 000 yuan per month running his own construction busi ness,
a partnership. For this applicant, the fine represented between 2
and 3 nonth’ s earnings.

The applicant said he was unenpl oyed, however, for about 8 nonths
prior to his departure from China. The circunstances leading to
t hat unenpl oyment were not fully devel oped. The Inmgration Judge
expressed sonme concerns during the hearing respecting the
applicant’s credibility, and may have been concerned that the
applicant’s nmotive for Jleaving China was purely econonic
Nevert hel ess, the Immgration Judge did not nmake an adverse
credibility finding. And, given the overall consistency of the

applicant’s testinmony in general, | would not nmake such a finding on
appeal
In the end, | find the record to be inadequate in ternms of maki ng

an intelligent exercise of discretion on the request for asylum It
is not clear that the severity of the joint spousal persecution by
itself would warrant a discretionary grant w thout sone perceptible

threat of future harmin fact. |In this respect, | understand the
ai m of our refugee provisions to be the protection of persons from
the risk of future harm Those provisions are not ained
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fundanmental |y at providing conpensation for injuries inflicted by
foreign governnents or by groups not controlled by those
governments, even though relief can be obtai ned for past persecution
alone under limted conditions. See 8 C.F.R 208.13(b)(2)(ii)
(1997) (providing that past persecution alone can warrant relief if
the applicant shows “conpelling reasons for being unwilling to
return” to the home country “arising out of the severity of the past
persecution”); see also Matter of Chen, 20 I &N Dec. 16 (BI A 1989).

VWile the applicant now qualifies as a refugee, he did not so
qualify under our ruling in Matter of Chang, 20 I&N Dec. 38 (BIA
1989), at the tine the I mm gration Judge rendered his decision. The
I mmi gration Judge quite naturally did not approach the case fromthe
perspective of the current statute. As aresult, the record, in ny
view, was not sufficiently devel oped for purposes of exercising
di scretion under the changed law. | believe a remand is needed to
more fully assess the discretionary aspects of the case and the
“severity of the past persecution” for this applicant, as well as to
explore any lingering credibility concerns.

DI SSENTI NG OPI NI ON: Fred W Vacca, Board Menber

| respectfully dissent.

The applicant appeal ed fromthe decision of the Inmgration Judge
dated Decenber 9, 1994, finding him excludable and denying the
relief of asylum and wi thholding of deportation under sections
208(a) and 243(h) of the Immigration and Nationality Act, 8 U S.C
88 1158(a) and 1253(h) (1994). The basis of the applicant’s asyl um
claimwas his opposition to the popul ati on control policies of the
Peopl e’ s Republic of China. During the pendency of this applicant’s
appeal , the definition of refugee was amended by section 601(a) of
the Illegal Imrigration Reformand |Inmm grant Responsibility Act of
1996, enacted as Division Cof the Departnents of Commerce, Justice,
and State, and the Judiciary Appropriations Act for 1997, Pub. L.
No. 104-208, 110 Stat. 3009, (“I'' RIRA"). The Inmgration and
Nat ural i zati on Servi ce has now conceded the applicant’s eligibility
for asylum pursuant to that change in the law, and the majority
woul d grant asylum and wi thhol ding of deportation based on that
concession. | disagree with the majority. Therefore, | would deny
t he asyl um application and disnss the applicant’s appeal
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. REQUI REMENTS FOR ASYLUM AND W THHOLDI NG OF DEPORTATI ON

To establish eligibility for w thhol di ng of deportati on pursuant
to section 243(h) of the Act, an alien must denonstrate a clear
probability of persecutioninthe country designated for deportation
on account of race, religion, nationality, mnmenbership in a
particul ar social group, or political opinion. INS v. Stevic, 467
U S. 407 (1984). The alien's facts nust establish that it is nore
likely than not that he or she would be subject to persecution for
one of the grounds specified in the Act. 1d.

An applicant for asylumbears the evidentiary burdens of proof and
persuasion in any application for asylum under section 208 of the
Act . Matter of Acosta, 19 I&N Dec. 211 (BIA 1985), nodified on
other grounds, Mtter of Mgharrabi, 19 I&N Dec. 439 (BIA 1987)

8 CF.R 88 208.13(a), 242.17(c)(4)(iii)(1997). To establish
eligibility for asylumunder section 208 of the Act, an alien mnust
meet the definition of a “refugee.” See section 101(a)(42)(A) of

the Act, 8 U S.C 8§ 1101(a)(42)(A) (1994), as anended by section
601(a) of the I RIRA. Accordingly, the alien nust show persecution
or a well-founded fear of persecution on account of race, religion
nationality, menbership in a particular social group, or politica
opinion. 1d. 1In addition, the statute specifically provides:

For purposes of determ nations under this Act, a person who
has been forced to abort a pregnancy or to undergo
i nvoluntary sterilization, or who has been persecuted for
failure or refusal to undergo such a procedure or for other
resi stance to a coercive popul ati on control program shal
be deened to have been persecuted on account of politica
opi nion, and a person who has a well founded fear that he
or she will be forced to undergo such a procedure or
subject to persecution for such failure, refusal, or
resi stance shall be deened to have a well founded fear of
persecuti on on account of political opinion

Section 101(a)(42)(A) of the Act.

1. FACTS

The applicant attenpted to enter the United States on April 23,
1993. He testified that he was a privately enployed construction
worker in China who was forced to conply with China' s popul ation
control policies. After the birth of his first child, his wife was
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forced to obtain an 1UD, which was later renoved w thout
governnmental authority. The applicant stated both in his testinony
and in his brief on appeal that he was arrested and detained for 1
day by the brigade officials after he protested the fact that his
wife was forced to have an I1UD inserted “right in their hone.”
After the applicant’s wi fe becane pregnant with their second child,
she was notified to go for an abortion, but avoided this procedure
by hiding with relatives. She subsequently returned hone for the
birth of their second child. The applicant clainmed that he and his
wife then left the infant with relatives for the first year after
her birth to avoid punishnment for violating the popul ati on control
pol i ci es. When questioned by birth control officials about the
result of the second pregnancy, the applicant clainmed to officials
that the child had been stillborn. The applicant stated in his
brief on appeal that this was enotionally stressful, and that, when
he falsely reported to the authorities that his daughter had been
stillborn, this anpbunted to “cursing” the child. The appl i cant and
his wife were later fined 2,000 yuan. The applicant’s wfe
subsequently gave birth to athird child, and the applicant asserted
that it was after this birth that his wife was forcibly sterilized.
At that time, the applicant objected and was threatened with arrest.
He clainmed in his appeal brief that the trauma he suffered by
witnessing his wife being forced to undergo two “invasive and
potentially dangerous procedures” was such that the Board should
apply the principles of tort law and conclude that the applicant’s
enotional distress was sufficient to constitute persecution
Finally, he contended on appeal that “as the [applicant] is stil
married to his present wife . . . the sterilization of his wife al so
effectively ends his ability to have nore children.” He cited
Fisher v. INS 37 F.3d 1371 (9th Gr. 1994), w thdrawn on rehearing
en banc, 79 F.3d 955 (9th Gr. 1996), and Fatin v. INS 12 F.3d
1233 (3d Gr. 1993), and asserted that Chinese authorities have
engaged in “extreme conduct” which is “tantanount to persecution”
and that the resulting angui sh should be considered.

I11. APPLICANT” S ELIGBILITY FOR RELI EF

| would find that this applicant, a Chi nese nmal e who personal | y has
not undergone or faced the threat of involuntary sterilization, does
not cone within the definition of a “refugee” as newly defined by
section 601(a) of the ITRIRA. The statute is specific and includes
only those who were forced to undergo sterilization or abortion, or
who were persecuted for failure or refusal to undergo such a
procedure. The applicant in this case was not forcibly sterilized
in China. He did not refuse to undergo such a procedure. Al though
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he protested the fact that his wife was forced to undergo the
procedure, what happened to himas a result of his protest, a 1-day
detention and a fine, was not a level of harmI| would find to be
past persecution. The majority’'s attenpt to interpret the
applicant’s claimas "inputed past persecution” based on the past
persecution of the applicant’s wife defies the rules of statutory
construction and is unsupported by the case law. |If Congress had
desired to include spouses of individuals who had been forced to
undergo i nvol untary abortion or sterilization procedures, they would
have done so expressly in the statute. They did not. As the
applicant is in this country without his wife, and as this is not a
joint application, he has not denonstrated past persecution within
t he meani ng of the statute. Likew se, the fact that the applicant’s
wi fe has already undergone a sterilization procedure effectively
ended the likelihood that this applicant woul d be forced to undergo
such a procedure in the future, or that he woul d be persecuted for
a failure to undergo such a procedure if he returns to China. The
appl i cant acknow edged t hat nothi ng happened to himin China after
his wife underwent the sterilization procedure, despite the fact
that he remained in China for an additional 18 nonths. There is
nothing in this record to persuade ne that this applicant has a
wel | -founded fear of persecution in China.

| also believe that the majority selected the wong case to test
its shaky theory, because this case presents a genuine credibility
i ssue. As noted by the Immgration Judge in his decision, the
appl i cant appeared to be bolstering his claimat the hearing. The
I mmi gration Judge specifically noted that the applicant’s story “is
changi ng or getting better fromthe original claimsubmtted in July
1993." Although the applicant’s attorney preferred to describe the
additional information provided at the hearing as an “el aboration”
of the “bare-bone” asylumapplication, the fact remains that certain
very inportant aspects of the applicant’s claimwere not nentioned
in his initial application. For exanple, the applicant testified
that his wife was forced to have the IUDinserted at their hone, and
i ndeed, stated in his brief on appeal that his wife was “grabbed and
pi nned down by these officials who treated [her] |ike an anima
whil e he was being taken away and detai ned, unable to protect his
wife as the head of the famly.” He did not nention this incident
at all inhis initial asylumapplication subnmtted on July 29, 1993.
Al t hough he anended his application alnost 1 year later to include
the IUD insertion and the 1-day detention, the amendnent actually
contradicted the applicant’s subsequent testinony and his brief on
appeal, for it indicates that, “after the birth of [his] first
child, [his] wife was taken away to have the IUD inserted.”
(Enphasis added.) No nention was made in either the initia
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application or the amendnent to the application that the applicant’s
wife was forced to have the IUD inserted at hone or while the
applicant stood helplessly by. 1In addition, the applicant clainmed
both in his testinmony and in his brief on appeal that he and his
wife were forced to go into hiding to avoid the abortion of their
second child, that the child was left with relatives for the first
year of life, and that they were forced to claimthat the child was
stillborn to avoid punishment for having a second child. Neither
the asylum application nor the anmendnent nakes nention of these
cl ai ns.

Finally, | note that there is essentially no corroborative evidence
to support the applicant’s assertion that his wife was sterilized or
that her sterilization was involuntary. The applicant’s wfe was
not present in the courtroomfor cross-exam nation, even though it
was she who was nost affected by these incidents. Al t hough the
record contai ns an unaut henti cated copy of a purported sterilization
certificate, there is no indication other than the applicant’s own
testinmony that this docunent is valid or that the applicant’s wife
undertook this procedure involuntarily. Mor eover, the nost
significant background evidence subnmitted by both sides is
contradictory, with the applicant submtting newspaper articles
claim ng a harsh crackdown on births in China and the Government
submitting a State Departnent docunent dated Novenber 9, 1993, which
i ndicates that there may be “no child Iimts” in Chang Le County,
the sanme area from which this applicant purportedly has “fled.”
Bureau of Denocracy, Human Rights and Labor, U S. Dep’'t of State,
China - Profile of Asylumdains & Country Conditions (Nov. 1993).
In short, the applicant has not net his burden of proving statutory
eligibility for the relief requested absent corroborating evidence.
See Matter of S MJ- 21 | &N Dec. 3303 (BI A 1997); Matter of Dass, 20
| &N Dec. 120 (Bl A 1989).

V. CONCLUSI ON

I would find that no past persecution or well-founded fear of
future persecution has been shown in this case, notw thstanding the
recent anendnment to section 101(a)(42) of the Act. Accordingly, the
appeal shoul d be di sm ssed.

DI SSENTI NG OPI NI ON: Qustavo D. Villageliu, Board Member
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The majority concludes that the applicant in this case qualifies
for asyl umbased on i mput ed past persecution derived fromhis wife's
all eged forced sterilization in 1988. | respectfully dissent.

The facts in this case are detailed in the majority’ s decision
which relies for its conclusion on section 601(a) of the Illega
I mmi gration Reformand | mm grant Responsibility Act of 1996, enacted
as Division C of the Departnents of Commerce, Justice, and State
and the Judiciary Appropriations Act for 1997, Pub. L. No. 104-208,
110 Stat. 3009, (“I'' RIRA”), which amended the refugee
definition of section 101(a)(42) of the Immigration and Nationality
Act, 8 US C § 1101 (a)(42) (1994). Section 601(a) reads as
fol | ows:

For purposes of determ nations under this Act, a person who
has been forced to abort a pregnancy or to undergo
i nvoluntary sterilization, or who has been persecuted for
failure or refusal to undergo such a procedures or for other
resi stance to a coercive popul ation control program shal
be deened to have been persecuted on account of political
opi nion, and a person who has a well founded fear that he or
she will be forced to undergo such a procedure or subject to
persecution for such failure, refusal, or resistance shal
be deenmed to have a well founded fear of persecution on
account of political opinion.

A narrow readi ng of section 601(a) does not support a grant of asylum
to this applicant. He has not been forced to abort a pregnancy or
undergo involuntary sterilization. Hs wife allegedly has. The brief
1-day detention and fine he clainms to have suffered for resisting has
consistently been held not to rise to the |evel of persecution. See
Abdel -Masieh v. INS, 73 F.3d 579 (5th Cr. 1996); Anton v. INS, 50 F. 3d
469 (7th Cr. 1995); Prasad v. INS, 47 F.3d 336 (9th Gr. 1995).

The threat of a future arrest if the applicant resists birth control
measures in the future has clearly been rendered noot if his wife was
sterilized in 1991 as he clainms. Consequently, the presunption of a
wel | -founded fear of future persecution prescribed by 8 CFR
§ 208.13(b)(1)(i)(1997) and Matter of H, 21 I1&N Dec. 3276 (BI A 1996),
appears inapplicable.

I do not question the applicant’s wife's potential eligibility under
section 601(a) of the ITRIRAif she has been forcibly sterilized, or the
applicant’s derivative eligibility under 8 CF.R § 208 if she were
granted refugee status. See Matter of X-P-T-, 21 1&N 3299 (BI A 1996).
However, | do not agree that her potential eligibility based on past
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persecution can be inputed to the applicant when she is not present in
the United States applying for asylum Admittedly, my reluctance to
join the mpjority is that | find it inplausible that the natural
reacti on of a husband whose wi fe has been sterilized, and who deens it
persecutive, would be to then proceed to the United States seeking
asylum | eaving her behind. Section 101(a)(42) of the Act requires that
the reason the refugee is unable or unwilling to return to his country
be because of the persecution.

Finally, inviewof the |limted nunber of refugee adni ssions avail abl e
under section 601(a) of the IRIRA, | would not extrapolate its reach
to i nmpute past persecution where an applicant has not “been forced to
abort a pregnancy, or to wundergo involuntary sterilization, or

persecuted for failure or refusal to undergo such a procedure, or
for other resistance to a coercive popul ation control program” 1 also
would not grant asylum at this tine when unresolved credibility
guestions remain unanswered in this case. See Matter of S-MJ-, 21 I&N
Dec. 3303 (BIA 1997). Consequently, | respectfully dissent.!?

1 My dissent should not be msinterpreted as disagreement wth
section 601(a) of the Il RIRA based on our prior precedent in Matter
of Chang, 20 I &N Dec. 38 (BI A 1989), in which | did not participate
and which | always found troubling. Mor eover, Chinese asylum
applications should be given heightened consideration due to the
Chi nese Governnent’s atroci ous human rights record. See Matter of
Chen, 20 I &N Dec. 16 (BIA 1989); cf. Matter of Mbgharrabi, 19 |I&N
Dec. 439, 446 (Bl A 1987) (discussing the inclination and capability
to persecute as factors in assessing asylumapplications); Mitter of
Acosta, 19 1&N Dec. 211, 226 (BI A 1985), nodified on other grounds,
Matter of Mogharrabi, supra. However, in viewof the limt of 1000
per year on asylumgrants based on resi stance to coercive popul ation
control policies prescribed by section 207(a)(5) of the Act (to be
codified at 8 U S . C § 1157(a)(5)), | would read section 601(a)
narromly to protect only those explicitly contenplated by the
st at ut e.
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